e ATTORNEY GENEKRAL
O TEXAS

AUsSTIN 13, TEXAS

September 8, 1953

JOINN BEN SHEFIICIRID

AXTORNKY JFNKHRAL

Hon. Mitchell Williams Opiniog'no, 8f99

County Attorney
Lynn County Re: Several questions -
Tahoka, Texas reiatihg to purchase

of fire fighting
equipment by Lynn
County. -

Dear Mr. Williams:

' In your request for an opinion of this office you
have stated that 111 taxpaying voters of Lynn County, which -
has a population of 11,030, have petitioned the commisstoners'’
court to order an. eIection on the question of the county's
purchasing fire righting equipment.

" " .. " The petitlon does not state whsth.r-tho elaction” is

sought under Article 2351a=1 or APticle 235la-4 of Vernoa's -

Civil Statutea, but the reascndble assuwptlion from thé wording

of "the petition and the clrcumstances of 1ts presentation 1s

.gg§§ the potitlonort are asking for.an election undex Article
a"'lc

Article 2351&-1 reads as rollo's

“Phe Commissioners Court 16 all counties” ot
this State shall be authorized to furnish rife
protection and fire fighting cqutp-ont to the
citizend of such county residing outside the’ clty
1imits of any dity, town, or village within the
tounty and /o adjotnine coubties. The Comwmis~ "~
siohers coﬁrt“ih&IIfhaii”thi“&ﬁthoritr ‘£0 purchise
fire trucks ahd other Ilre fightin cqulp-ont br '
first advertising and redeiviug bids thereon, _
provided by law. The Comuissionars Goukt of ahy
county of this State shall also havé the éuthortt;
to enter into contracts with aiy oity, towa of
village within the county and/or adjoining ccuntiss,

upon such terms and conditioas as adall bé agreed
upoh between the Commissionsrs Gowrt awd thd
governing body of such city, town o vllllgo, for
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the use of the rire trucks and other fire
fighting equipment of the city, towh, or
village. It 1s specifically provided that
the aots of any person or persons vwhile
fighting fires, traveling to or from Pires,
or in any manner furnishing fire protection
to the citizéns of a county ocutside thd oity
1limits of any city, tom, or village, shzll}
be considered as the aots of ageéats of the
gounty in all pespects, notwithstanding su¢h
person of persons may be regular ewploysss
- firemen of a clty, town, or village. XNo
e-t , town or village within a county and/or
adjolning counties shall be held liable for
the 2cts of any of 1ts employees while en-
gaged in fighting fires outside the oity
1limits pursuant ¢o any contract theretofome
entered into between the Counmissioners Court
of the county and the governing body of the
city, tom, or village. Provided hovever,
that any fire equipment purchased by any -
County shall be done only by a majority vote
- of property owning taxpayers and qualiriasd
.vote¥s of such county at 2 county!idc olootton
callod for such purpose.

Article 2351&-4 r.adas

© “mhe' Gommissionexs Court of any county in -
this State 1is heredy authorized to purchase fire
trucks and other rire fighting equipment to e
used Tor the protection and preservation of
hri s, ooun uhogs county warehouses, and -

¢ounty prope¥ty located ln the county but
uthuut. the corporate linmits of any iuaorpu-aecd
¢ity o town, and in payment therdofl is Ieredy -
authorized to issue elther time warreants oft
nsgotiable bonads, or both, of the county, and to
levy and eolleoct taxes against the county gensral
fund in payment thereof; provided, howaver, Vhat
any such warrents or bonds must have béein authop~
1zed by a majopity of the qualified propistly - '
taxpeying voters, who had duly rendéred thé:
samg’ for taxation, voting at an elsctlon dily
called for thet purpose by thd Cosmlesioners
Court, such bonds and warrants to be Lssued’
and such taxes to0 be levied and gclledted in
acoordance with the provisions of Chepted 1,
Title 22, Revi:.d Oivil %t;tug.’h;tégziu: .
govurning the 1issuance © ods o4, towms,
and/or ocounties in this State; and provldnd "
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firther, that sald warrants or bonds will be

issued only in such amdbunt or amounts as will

at all times leave remaihing and unencuibered

sufficlent taxes for general fuhd purposes to -

fully take care of all current expenses thnro-

or."
’ You have asked nine questions rogarding the don-
struction and application of these statutes, vhtch we shall
state and discuss one by one.

"QUESTION ONE. Is it mandatory under the
above facts that the commissioners' court c¢all
~an election?

‘ ~ Neither Article 235la-1 nor Article 235la-4 author-
izes or provides for the presentation of a petition to the -
commissioners! court. It follows that any petition presented
fo the court has no legal standing, and the court is not re-
quired to order an election by virtue of such a petitioum.

"QUESTION TWO. Assuming that the commis-
sioneprs' court calls the election whather they
are required to or not, will the general election
laws apply? ,

’ Section 1 of thﬁ Texas Election Code (Art. 1.01,
Vernon's Election Code) declares that the provisions of the
Code shall apply to all elections held in this State, except
as otherwise provided therein. Since neither Article 235la-1,
Article 235la-4, nor the Election Code provides for & dif-
ferent procedure,” the genersl election laws will apply to ™~
any election called pursusnt to elither of these two statutes.

QUESTION THREE. Assyming that the eleétion
is called ahd passed, does the commissioners'’
court have authority to lssue bonda 1n payucnt
for the equipment? o .
. QUESTION FOUR. Aauuming'that ﬁhb olidtien
1s called and passed, does the commissiohers’
court have authority to issue inteérest bearing:
time warrants in payment for the equlyment and,
if so, from what fund will they be payable? .

Article 2351a-4 specifically &uthorizoa the iasuancey
of bonds or time warrants, or both, 1lp payment of Pire flght-
ing equipment purchased for the protection of ¢ounty-owudd
property. In fagt, the sole purpose of ai élection odlled’
under this article 1s to vote oh the issuance of bonds or tiae
warrants. However, a county does not have authority to 1ssue

-
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either-bonds or tlumwe warrants in pa nt of fire fightlew
equipsent purchased under Article 2351a-1 for the pm'rolo
of furnishing fire ptotectioh to privately owned rura
property. These questions wvers answerpd in Attoirney Gen~
eral's Opinion V-1200 (1951}, which dimcuszes ths appli-
cable yrules at length. All fire fighting equipssnt
purchased under elther of these statutes wust be paid for
out of the couaty's general fund, whether paid out of
¢urrent fumds o thrrough bonds and wvarrants isewed
;nfi\ggoto Article 2351la-4. Att'y Gen. Ops. 0~4300 (m},

QUESTION PIVE. Assuming that Lynn
q!bun'by legally purchases a fire truck, would
it be pomiuiblo for the commissioners'! couré
to enter into a contract with an incorporated -
city within the county to operate the truck
and to furnish fire protection therefrom to
rural areas in the ocounty where there are ho
orgenized volunteer fire departments in the
rural areas?

. %he first untonot of lrbiclo 2351a«l eontu-u
the commissioners' court thw broad authority to fuswish |
. protection to rural inhabitants of the gounty. Although thb
-commissioners' court is one of limited jurisdiction, the
grant of 2 power to the commlssiochers?! court cawplies with 1t
the implied authority “to sxarcise a broad discretion to ae-
complish the gu' poses intended.” E1 Paso County ¥. -

106 5#“026 39 ‘i!‘xn Cliv. ‘ppo 193 A _

" 118 8.W.24 621 (Tex. Civ. App. 1938,
absencs of furtm statubory directions, the con-uuoiu‘i' '
_oourt would have thd implied authority to choosd the weans
1t deemed wost suitably for providing five protection: It
could contract for fire proteéction servios without Duylag
its owni equipméht, or it dould purchame equipmpit aud tnplcr
the hecéessary padsonnel to operate the equipmeat, ¢ tﬂ :
could’ contract for the oporation of ite iqui.plun‘
agent. ounty, 11 .u ,aa
305, 313

’ Let us see vhotber these implied povers are’
limiteéd by furthe® provisicas of Article 235la-1. %The
second and the last sentences recogrize the authority of
the county to purchese equipment but limit 1t tle 1o~
quirements for cowpetitive bidding and for &h' € sotioti.
The express authority of the gounty to ¢ontrast with s
city for the use of city-ownad equipmjpunt, contaiuéd in
the third ssntencs, 1s not, in our oplmion, & limitation
on the arrangenents which 2 county may lawfully entep
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into for the operation of county-owned equipment. The
statute does not prescribe the method or agency for the
operation of county-owned equipment. It does not re-
strict the county to operation through its own employees.
In Snellen v. Brazoria County, 224% S.w.2d 305 (Tex. Civ.
App. 195G, error rerf. n.r.e.;, the commissioners' court
of Brazoria County had contracted for the operation of

a’ gounty-owned fire truck by the volunteer fire depart-~
ment of an unincorporated town, and the court evideatly
found nothing objeotionable in this arrangement. We
think 1t would follow that the commissioners' court could
also contract with an incorporated city or town for the
operation of county-owned equipment. In Attorney General's
Opinion 0-4326 (19%42) 1t was held that the county could
make a contract with a city for the services of a utility
man to malntain county-owned fire trucks. Similarly, a
county could contact with a city for the services of
necessary personnel to operate county-owned equipwment.

We note that the caption of this act states theat
it authorlizes countiea to provide fire protection and five
fighting equipment "either by the purchase and maintenance
by the county of the necessary equipment, or by enteriing
into contracts with the governing body of cities, towns, or
villages . . . for the use of the Tire fighting equipment
-of the clty, towm, or village." We are of the opinion that
2 reasonable construction of this language does not make
the authorization narrower than the interpretation which we
have given the body of the act. FPurchase and malntenance -
by the county does not foreclose operation by city smployees
&3 the county's agents in furhishing fire protection. The-
statute expressly makes the persons who operate either city
or county equipment the agents of the county when furnishing
Tlre protection to rural inhabitants, even though they may
be regular employees of a municipality. There is nothing ~ -
in the caption or the body of the act to prevent the couhty's
contracting with the city for the servides of its employees
Yo act as agents of the county in operating county-owned
equipment. - ) L L S

' " In answer to your fifth question, it {s et» °
opinlcon that the county may contract with a ¢ity for the
operation of county-owned fire trucks by employews of the
clty for the purpose of furnishing rural fire protection
under Article 235la-l.

QUESTION SIX. Assuming that Lynn County
has legally purchased a fire truck in accord-
ance with law, does the commissioners' court
have authority to enter intoc a contract with
an incorporated olty in the county whereby the
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¢ity 1s %o opéarate znd maintain the eguipwent
free of coat to the county and furmish rural
fire protection therewlth in exchange for the
oity?s right to use the equipment within the
limits of the incorporated olty?

The commissioners' court is given authority to
oontract with the city for the use of the fi»e fighbiag -
squipment of the city "upon such terms and confifticas s
shall be agreed upon.” The contracts cohtemplatisd in this
sentegpe are to be with c¢ities which have fire depariments
and themselves owa and operate fire fighting ejuipmedt .
Clearly the contract could provide for a monstary pigidht
by the county. At%'y Gen. Op. 0=6160 (19%4). It is sien
that the county could also contract with a city for the
services of city employees to operate either clty or T
county equipwment and could pay the city for thesd services.
Inhstead of monstary payments for use of city-owhed eyulp-
ment or for the services of its employeee, we balieva i
would be proper for the consideration running from the -
county to the city to be permission to the city to usa the
county-owhéd squipiment within its’ corporate limits. It
st be assumed that in making the contract the parties -
would adjust the terms so that the consideration would be
falr and rehsonable to both parties. The extent of the
use permitted within the corpoprate limits of the elty
should be commensurate with the value of the sexvices
vhiolé'tho elty and 1ts employses would render %o the
counvy. - )

- QUESTION SEVEN. Assuming that the county
purchases a fire truck under the authority of
Articlad 235la=§ to ba used for the protestion
and peesarvation of bridges, county shops, =
county warehousds, and other county propawdy -
located in the county tit without the dcorpoeate
1imits of any incorporabed city or town, gan
the Tire triuck be used also to Furaish £ixe -
protection to the cléizens of the ocounty re-
siding outwide the oilty liwits of any ¢isy,
towmn or village?

QUESTION EIGHFY. If Question Seven is
ansvered in the affirmative, can the coemis-
sioners’ court enter into contwacias ag - ‘
specified ian either Quastion Five or Question
8ix, or both? '

Article 2351a~1 requires that purchase of Fike fight-
ing equipment by a county Tor the pirotection of pirivately cwmed
rural property be authorized by an election of the property
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4

taxpaying voters of the county. An election authorizing
the issuance of bonds or time warrants for the purchase
of equipment for protecting county-owned property under
Artiole 235la-4 would not dispense with the necessity for
" an electlion under Article 235la-1 befors the county could
undertake to provide the equipment for furnishing fire
i@otoq&ion to private property. If only an eiection under
irticle 2351la-4 has been held; the county wouléd not have
authority to purchase more equipment than 1s hecessary to
protect county-owhed property and would not be authorized
to use the equipment for furnishing protection to private

property. _ :

. However, a county which has purchased fire tig -
ing equipment under Article 2351a-4 could contract Tor
operation of the equipment by a city for the purpose of
protecting the county-owned rroperty and could permit the
city to use the equipment within its limite to the extent
of the value of the services the c¢city was rendering the
county, instead of making a money paymeht for the services.
Furthermore, a county which has purchased equipment under

. Article 23512-4 would not be precluded from contracting

- with a city under Article 2351a-1 for use of city-owned
equipment in providing rural fire protection genarally.

QUESTION NINE. If Question Four is
answvered in the affirmative as to the issu-
ance of interest-beakring time wvarrants, may
bonds be issued to refund the warrants unde®
the provisions of Article 2368a, V.G.8.%

) In anhawer to Queatlon Four wa have sdvised you
that time warrants may be 1saued only for the purchase of
sqQuipment to protect county-owned property unudewr AFtlole
2351la<d. The warrants, if legally issued, may be F@funded
into bonds under the provisions of Saction 7, subd. (4),
of Article 2368a. . ,

SUMNMARY

The ~ommiasioners' gowrt is not regquired
to ¢call an election on the purchame of fire
fighting equipment when it has been petitioned
to do so0, as the petitions are urauthorized and
have no legal standing. Arts. 235la-l, 235la-k,
V.C.8. The generzl election laws apply to
elections called unler eithar of thess asatutes.

The commlssioners’ court may contract with -
an incorporated city within the county to operate
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county-owned fire fighting equipment for
furnishing fire protection to rural areas
in the county, and as consideration for its
services the city way be permiited to use
the equipment within itas corporate limits
to the extent of the valus of the services.

The county may not furnish fire protootiﬂn

o wwend arndr s Tler ~Aesriad wietsn]l v Ascassdes osd dle asmied wn_
W paLVvauvwiy VRlwu &'\.u."a-l- ML VS LY WLULL -|,Lu.l.g"'

ment purchased under Article 235la~4, whioh

authorizes purchase cof equipment for protection
of gounty-owned property only.

Yours very truly,

JOHN EEN 3SHEPFERD

APFROVED: Attorney General .

Robert 8. Trotti

First Assistant | | MX/M'

John Ben Shepperd ‘ Mary K. Wall
Attorney Genaral Assistant



